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1. EXECUTIVE SUMMARY

Construction is a key economic driver in Ontario. Yet, we are unclear about the competitiveness of Ontario’s construc-
tion sector. We are equally unclear about whether the largest purchasers of construction in the province are gaining the
greatest value for their taxpayers’ dollars. We are aware that Canada’s leading city, Toronto and approximately 25% of
Ontario taxpayers are subject to restrictions—created by law—on who can bid on their municipality’s construction work.
We know that these restrictions affect construction budgets worth hundreds of millions of dollars, and we know that it
creates effective labour monopolies—and construction oligopolies—in at least four major public construction markets
in Ontario. We also know that these restrictions work contrary to one of the most basic premises of a democratic
society, that all taxpayers, regardless of their private affiliations, should be free to work on projects which are paid for by all taxpayers.

However, we do not know what these restrictions cost the Ontario taxpayer. We are presented with a wide range of
estimates about the increased costs—from 2% to 40%—but we lack any publicly available data or calculations. Both the
Ontario taxpayer and our municipal governments are operating in a research vacuum, which does not allow us to make
an empirical economic case for or against a restrictive policy which, even without data, seems to work contrary to almost
universally accepted economic principles and natural justice.

This paper provides the first glimpse into the scope of municipal construction monopolies in Ontario, detailed analysis
of the legislation which enables these monopolies, the size of budgets affected by these monopolies, and points out the
need for hard, empirical work to move Ontario towards a labour environment which is open, transparent, and competi-
tive at all levels.
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2. INTRODUCTION

A. CONSTRUCTION'S ECONOMIC IMPORTANCE

It is well known that investment in construction is a key
pillar of the Canadian economy. With its resource domi-
nated economy and its significant transportation needs,
Canada requires construction of roads, infrastructure,
factories, and other structures to move and house people,
goods, and services. A healthy Canadian economy requires
a strong construction sector.

So Canada invests a great deal of money in construction.
Statistics Canada notes that construction accounts for 6%
of Canada’s total Gross Domestic Product (GDP), and
that its share of the total GDP has grown at a greater pace
than other industries.'

The industry is also a major source of jobs for Canadians.
It employs over a million workers across the country, or
7.1% of Canada’s total workforce. As with its share of the
GDP, construction’s proportion of employment growth in
the last decade has outpaced many other sectors.”

And what is true for the country as a whole is also true
for the province of Ontario. In 2011, the province spent
well over 18 billion dollars in non-residential construction
alone.” If one includes investment in new housing con-
struction, the total investment in construction in Ontario
jumps to almost 33 billion dollars.* And Ontario accounts
for a significant proportion of Canada’s total construction
investment; a total of 40% of all construction investment
in Canada. At 7% of Ontario’s total GDP, there is no doubt
of construction’s importance to the province’s economy.
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Figure 1: Ontario Economic Accounts
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B. MEASUREMENT MATTERS

We know that a lot of money is spent on construction
in Ontario, and we know that construction setrves as an
important signpost of economic health. But we know very
little about whether Ontario is getting the best va/ue for its
construction dollars. Do private and public purchasers of
construction benefit from a competitive environment? In
short, 7s construction in Ontario expensive? And if so, why
is construction in Ontario so expensive?

Ray Pennings noted in 2008 that “the relevant data for
propetly answering the[se|] question[s] is not being col-
lected and available.””” One of the key reasons for this lack
of data, suggests Pennings, is that,

[tlhere are numbers that can be cited to support
the thesis that Ontario construction is competitive
or expensive, depending on the case being made.
And in the Ontario discussion, that case to date has
always been intertwined (at least in the way that the
debate has turned out, if not always in the inten-
tions) with a pro- or anti-union debate.®

As Pennings notes in his paper, other provinces have
experimented with labour legislation aimed at increasing
value for all construction purchasers through innovative
solutions to long-standing construction industry prob-
lems. This is not the case in Ontario. The pro- vs. anti-
union dichotomy has proved a key and lasting obstacle
to measuring the competitiveness of the construction
industry in Ontario. We have not yet examined the impact
of our current labour legislation on the costs of construc-
tion because the industry has been focused on maximizing
advantages within the current paradigm. This failure to
consider possible mutual gains or competitive advan-
tages which might be available within a different labour
paradigm has led to a zero-sum discussion where each side
aims to protect or encourage legislative advantages which
allow various stakeholders to maintain market share.

C. ASSUMPTIONS

This paper is the first in a series of attempts to encourage
broader discussion of the impact of labour law on the
competitiveness of the construction industry. Our goal
is to begin the process of collecting and publishing data
which will enable policy makers to determine whether
construction buyers in Ontario—both public and pri-
vate—are receiving the greatest value for their dollars.
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Our paper proceeds with two key assumptions:

The first is that, with few exceptions, unions are important
contributors to the completion of large-scale construction
projects. Thus, we proceed from a standpoint which af-
firms “the value added by labour organizations to the pro-
cess [of construction]” and we assume that “the collective
organization of labour is an essential feature of how major
construction projects are completed in Canada.””

However, this affirmation of unions as key stakeholders
and actors in the construction industry transcends the
current pro- vs. anti-union paradigm by suggesting an
alternative competitive labour pools paradigm. This paper
assumes a paradigm which “protects and even promotes
union organization but allows for a competitive environ-
ment in the building of construction labour pools with
capacity to undertake all forms of construction.”® These
labour pools include craft-based unions, alternative union
models and non-unionized labour pools.

It is our working hypothesis that a competitive labour pool
model, in which various means of organizing construction
workplaces are able to bid and work on construction proj-
ects, individually or in tandem, will provide greater value
for construction owners and purchasers than the current
system which is based on a “winner-take-all” system which
creates effective labour monopolies.

Pennings notes there are some who will suggest that “any
approach of competition is ‘anti-worker’ in that it provides
competition for wages.”

While it is certainly true that competition caz result in
lower wages, it does not necessarily follow that a more
competitive construction industry will result in wage loss

for workers. Wages are but one input into the total cost
of construction.” They are a significant input, but there
are a variety of other factors which contribute to the to-
tal cost of construction. Put differently, there are other
means for reducing prices than reducing the cost of inputs
such as labour. Prices can also be lowered through both
technological and human resource innovation (leading to
increased productivity)'’ and by the elimination of policies
which encourage rent-seeking by industry stakeholders.

Currently, the lack of innovation and government policy
secking to preserve the status quo which privileges a few
are hallmarks of the Ontario construction environment.
The failure to consider broader, structural changes to
the construction labour relations environment comes as
a result of a circle whereby government policy protects
the few who in turn resist innovation that would risk
their privileges. "' Any suggestion that these policies hurt
taxpayers and consumers, and even workers themselves,
is regarded as evidence of a desire to see “a race to the
bottom.”"?

How then, do we escape this circle? Is there a way
forward which recognizes the social and economic
value of labour unions while also ensuring that
Ontario’s construction industry is open to innovation
and broad competition?

One helpful way forward is to examine the impact that
the current environment—Ilegislative and otherwise—has
on construction costs in Ontario. It is our hope that the
introduction of the Cardus Construction Competitiveness
Monitor will be the first step in providing data which can
be used by policy makers to enable Ontario to competi-
tively work in tomorrow’s construction.

3. CARDUS CONSTRUCTION COMPETIVENESS MONITOR

A. DESCRIPTION

Working from our assumption that a competitive en-
vironment, in which all qualified contractors—regard-
less of which labour pool they use to complete the
work—can freely bid on work, the Cardus Construction
Competitiveness Monitor (hereafter CCCM) will examine
the impact that policies which prevent such competition
have on the total cost of construction projects in Ontario.

The CCCM is intended as a series of papers, each of
which will examine various aspects of the construction
environment in Ontario including the impact of par-
ticular policies on public and private construction pur-
chasers, as well as the impact of the broader regulatory
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environment on construction costs.” The hope is that the
combined research will provide a clearer empirical picture
of the state of construction competitiveness in Ontario.

The monitor begins with an examination of one aspect of
Ontario construction legislation—*‘construction employer
status”—and surveys the impact that this policy has on
public purchasers of construction in Ontario. We focus
on three discrete sets of public construction owners:

1. Municipalities (the focus of the current paper)

2. School Boards

3. Major Provincial and Municipal Crown
Corporations (including, for instance, Ontario
Power Generation and local hydro providers)

CARDUS CONSTRUCTION COMPETITIVENESS MONITOR | 6



4. CONSTRUCTION EMPLOYER STATUS

A. DESCRIPTION

Under current legislation, construction workers employed
by municipalities in Ontario can be unionized by construc-
tion trade unions in exactly the same manner as workers for
private corporations. Section 158(1) of the Ontario Labour
Relations Act (1995, hereafter OLLRA) states the following:

An application for certification as bargaining agent
which relates to the industrial, commercial and insti-
tutional sector of the construction industry referred
to in the definition of “sector” in section 126 shall
be brought by either,

(a) an employee bargaining agency; or

(b) one or more affiliated bargaining agents of
the employee bargaining agency,

on behalf of all affiliated bargaining agents of the
employee bargaining agency and the unit of employ-
ees shall include all employees who would be bound
by a provincial agreement together with all other
employees in at least one appropriate geographic
area unless bargaining rights for such geographic
area have already been acquired under subsection
(2) or by voluntary recognition.

Section 158(1) refers to the process by which a trade union
can bring an application for certification to the Ontario
Labour Relations Board (OLRB) in pursuit of unionizing
(organizing) an employer. Section 126 of the OLLRA de-
fines an employer in the construction industry as follows:

“employer” means a person other than a non-
construction employer who operates a business in
the construction industry, and for purposes of an
application for accreditation means an employer
other than a non-construction employer for whose
employees a trade union or council of trade unions
affected by the application has bargaining rights in
a particular geographic area and sector or areas or
sectors or parts thereof . .. The same section differ-
entiates between a construction “employer” and a
“non-construction employer.” A “non-construction
employer” is defined as follows:

“Non-construction employer” means an employer
who does no work in the construction industry for
which the employer expects compensation from an
unrelated person;
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The OLRB has interpreted this language in the following
way:

Thus, in order for “compensation” to exist, there
must be the presence of an exchange. In the context
of the definition of non-construction employer, the
person paying the compensation is doing so for
having been provided with construction services.
Accordingly, to fall outside of the definition, it is not
sufficient for an employer to engage in construction
activity and receive funds from an unrelated person.
Rather, an employer must engage in construction
activities and be paid by an unrelated person for
having done so.

It is my view that, when read as a whole, the lan-
guage of the definition of non-construction em-
ployer does not exclude employers who undertake
construction activity for their own benefit using
funds that they may not have generated themselves
in circumstances where the giver of the funds does
not benefit from the construction work . . . Where
the employer is in receipt of funds that are used to
pay for construction activity that is for the benefit
of the employer and not for the benefit of the payer
of the funds, the funds in question are not payment
for the performance of construction work and are
thus not “compensation” within the meaning of
section 126 of the Act."

To clarify, if an entity—public or private—performs con-
struction work for another, unrelated entity, and receives
funding from that second entity, the first entity is consid-
ered a construction employer.'

It is not unusual, of course, for municipal workers to
become unionized. In fact, thousands of municipal em-
ployees—librarians, outside workers, custodians, waste
collection, and public health professionals—are unionized
across Ontario.

However, the designation of municipalities as construc-
tion employers subjects municipalities to the unique
characteristics of the construction industry and its equally
unique labour legislation. One of the defining—and in
this case, most relevant—features of construction is that
cities almost always contract major construction projects
out to the private sector. It is rare—if not completely
unheard of—for a city to “self-perform” the work on
projects as large, and requiring such specialized labour, as,
say, a water treatment plant, or the building of an arena.
The realities of construction labour—its cyclical nature in
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particular—mean that most cities put public works out to
tender rather than performing the work with employees
on the municipalities” payrolls.'®

Ontario’s current definition of “a construction employer”
was instituted by the Harris government in 2000 in an
effort to recognize these unique characteristics, and to
provide employers who were not primarily construction
contractors with a way to remove themselves from the
province-wide bargaining arrangement in the industrial,
commercial, and institutional (ICI) sectors. A recent OLRB
decision provides a concise history of the “construction
employer” designation.

Up until the enactment of amendments to the LKA
in 1998 and 2000, the I.RA provided that an em-
ployer “who operates a business in the construction
industry” was bound by the construction industry
provisions of the A¢t. The jurisprudence of the
Board had given a broad interpretation to that
phrase to include anyone who effected construction,
whether by hiring employees directly or by engaging
contractors . . . As a result, a number of employers,
both in the private and public sector, were bound by
the province-wide collective bargaining scheme in
the ICI sector, even though their primary business
was not construction, and they were not carrying
on the construction business to make a profit. For
example, school boards and municipalities had been
found to be operating businesses in the construc-
tion industry."”

B. IMPLICATIONS FOR MUNICIPAL
CONSTRUCTION PROCUREMENT

The combination of “construction employer status” and
the collective bargaining regime set out in the OLRA
results in a situation in which municipalities organized as
construction employers are subject to the province-wide
collective agreements mandated by Ontario’s labour law.

The implications of this for municipal bidding are twofold.

The first is that municipalities are considered identical to
private unionized construction employers, and are unable
to bargain individually within the fiscal constraints im-
posed on them by other expenditures and revenue streams.
Ontario’s legislated requirement that unions negotiate
“province-wide” agreements for the ICI sectors places all
ICI contractors under one collective agreement per trade.

Second, given that all province-wide collective agree-

ments with craft unions contain subcontracting clauses
which mandate that all work—including work done by
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subcontractors—be performed by companies affiliated
with said craft union, municipal construction purchasers are
thus restricted to unionized companies when tendering con-
struction projects. This means that all companies which are
either non-union, or which are organized by unions which
fall under separate sections of the OLLKA, are prevented
from bidding on municipal construction projects.

The result is a public tendering process which is open only
to those associated with particular private affiliations. The
public at large is prevented, by law and by contract, from
bidding. Municipalities are subject to a labour monopoly
rather than to competitive bidding by multiple labour
pools—non-union, craft union, or alternative union.

C. ABRIEF HISTORY OF MUNICIPAL
ENGAGEMENT WITH THE ISSUE

Municipal focus on this policy has waxed and waned over
the years.

The Association of Municipalities of Ontario does not
currently take a position on the issue, but documents prior
to the current legislation suggest that AMO was support-
ive of increased flexibility for municipalities in their ability
to either negotiate directly with unions or to relieve them-
selves of the restrictions placed on them by “construction
employer status.”'®

In 2007, Toronto for a time made opening construction a
priority. In a motion to the council’s executive, Councillor
Karen Stintz from Toronto asked,

That the City Manager write to the Province of
Ontario in support of the City of Hamilton advocat-
ing the Province to make the necessary changes to
the Labour Relations Act, 1995, section 126, by defin-
ing municipalities as non-construction employers."

The subsequent report, highlighted above in footnote 10,
failed to consider the impact that broader structural changes
might have on construction costs in Toronto. Its eventual
conclusion—that open bidding would result in cost savings
of 1.7%—came via the assumption that cost savings would
only come by way of cheaper wages. It did not consider
the possibility of more efficient organization of work or
any other competitive advantages that might be available to
companies operating under different labour structures.

In 2008 the City of Guelph unanimously resolved that

WHEREAS MUNICIPALITIES are not businesses
and have a different purpose and mandate from
commercial enterprises;
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AND WHEREAS the OLRB treats municipalities
as businesses for the purpose of the construction
industry provisions in the Labour Relations Act, 1995;

AND WHEREAS an amendment to the ILabour
Relations Act, 1995 would ensure that municipalities
are able to tender construction work in a free and
open competitive environment to maximize value
for construction expenditures;

BE IT RESOLVED AS FOLLOWS:

1. The Large Urban Mayors Caucus of Ontario
asks the Province of Ontario to amend the Labour

Relations Act, 1995 by changing the definition of
“non-construction employer” in Section 120, by
deeming municipalities to be non-construction
employers.”

Other municipalities, including the City of Sault Ste. Marie
(as early as 2004) approved similar motions.

As is shown by each of these resolutions, municipalities
are unable to direct their own coutse on this matter, and
remain subject to the provincial labour laws.

5. ECONOMIC IMPLICATIONS OF RESTRICTED TENDERING ON MUNICIPALITIES

A. LACK OF DATA ON EXTENT OF RESTRICTIONS

While it is clear that these pieces of legislation affect the
workers and companies who are shut out of municipal bid-
ding—and the cities themselves—the economic implications
of this legislation for municipal purchasers of construc-
tion remain opaque. Likewise the impact of these policies
on municipal taxpayers, and on financial contributors to
municipal construction (for instance, the provincial and
federal governments) remains unknown.

6. COMPILING THE DATA—FIRST STEPS

One reason for this is the lack of information on the ex-
tent to which this legislation affects municipalities. Prior
to this paper, there have been no studies to date as to how
many Ontario municipalities experience the restraints on
open-tendering imposed upon them by the law. This sec-
tion of the paper aims to rectify this research gap.

A. METHODOLOGY

This section of the paper examines the extent to which
construction procurement is gpen or closed in 43 Ontario
municipalities which are included in Statistics Canada’s
ranking of most 100 populous municipalities in Canada.
Together, these 43 municipalities make up 74% of Ontario’s
population and 28% of Canada’s population as a whole.
We chose to focus on the largest municipalities not only
because their sizes necessitate the most infrastructure, and
therefore, the most construction, but also because large
municipalities tend to be leaders in the economic culture
in the province. Our study reports on municipalities rang-
ing in size from Belleville to Toronto, and geographically
from Windsor in the southwest to Sault-Ste-Marie in the
north to Ottawa in the east.
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Figure 2: Ontario’s Most Populated Municipalies
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By open or closed we refer specifically to whether a munici-
pality is able to open tenders to companies associated with
multiple labour pools—craft union, alternative union, or
non-union—or whether it is /egally restricted to one labour
pool because of the sections of the Ontario labour re-
lations code described above. It measures the extent to
which one labour pool—of whatever sort—holds a mo-
nopoly on the public works of a given municipality.

It is important to note that we do not comment on so-
called “fair-wage policies.” While some might argue that
such policies are “uncompetitive” they do not explicitly
disqualify a given labour pool from bidding on a project.
Rather such policies set common wage levels for all com-
petitors. Further, this study excludes corporations such
as local hydro providers which might be considered as
municipal entities, as they are more closely tied to broader
energy infrastructure than to municipalities themselves.
These will be covered in a later study.

We determined whether or not restrictions existed through
a variety of means.

First, we examined labour board certificates on file at the
Ontario Workplace Tribunal Library. Second, recognizing
that binding collective bargaining relationships exist legally
apart from certification—through, for instance, voluntary
recognition agreements—we also conducted legal search-
es on each municipality via the Ontario Labour Relations
Board database hosted at the Canadian Legal Information
Institute (Canlii) to determine whether construction col-
lective bargaining relationships existed outside of labour
board certificates. In addition, we examined tendering
documents from municipalities to determine whether af-
filiation with a given labour pool was a legal requirement

for bidding.

For ease of reference, we break down the status of a mu-
nicipality’s construction procurement into three categories.
Municipalities marked in green are municipalities which
face no restrictions on which private companies or labour
pools may bid on construction tenders. Municipalities
marked as amber face some restrictions, but these restric-
tions are limited to sub-trades (plumbing, electrical, brick-
laying, etc.). Municipalities marked in red face restrictions
on trades which are typically associated with general
contractors (carpentry and labourers), or face restrictions
in multiple trades. A full description of restrictions is in-
cluded below in Appendix 1.

C/RDUS

B. SURVEY OF ONTARIO MUNICIPALITIES

]

Partially Restricted ',,

7
. Restricted ‘J

Figure 3: Restricted Ontario Municipalities

At first glance, Ontario’s construction industry appears to
be virtually wide open. 91% of Ontario municipalities are
open to all labour pools and are not subject to a labour
monopoly in construction. Only Toronto, Hamilton,
Kitchener and Sault Ste. Marie are subject to labour mo-
nopolies. If one judges the openness of the Ontario mu-
nicipal construction market in strictly geographic terms,
the province gets a green light.

C. NUMBER OF TAXPAYERS AFFECTED

A different picture emerges, however, when one examines
the number of taxpayers affected by labour monopolies.
The four Ontario municipalities which are affected by a
construction labour monopoly account for approximately
26% of Ontario’s population as a whole, and almost 11%
of the entire Canadian population.
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Figure 6: Restricted Population Breakdowns
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Given that over a quarter of Ontario’ taxpayers live in
municipalities which are subject to labour monopolies, the
Ontario municipal construction market receives an amber

light.

D. SIZE OF BUDGETS AFFECTED

There are also significant amounts of money affected by
these monopolies. Using data gained from the budget doc-
uments of the restricted municipalities” we determined
that construction projects in the City of Toronto worth
approximately $591,000,000 were subject to restrictions
due to construction labour monopolies.

Under labour
monopoly:

$591,000,000

Not under
labour
monopoly:
$1,747,000,000

Figure 7: Toronto—Total Capital Budget in 2012

The City of Hamilton’s labour restrictions resulted in ap-
proximately $147,000 ,000 worth of construction projects
subject to construction labour monopolies. These esti-
mates include structures being built for the 2015 Pan Am
games.

Under labour
monopoly:
$147,000,000

Figure 8: Hamilton—Total Capital Budget in 2012

Not under
labour
monopoly:

$80,000,000
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The City of Sault-Ste.-Marie’s labour restrictions resulted
in approximately § 8,701,000 worth of construction proj-
ects subject to construction labour monopolies.

Combined, there are approximately three quarters of a bil-
lion dollars worth of municipal construction work which
is unavailable to firms which are non-union or are signa-
tory to alternative unions.

$8,701,000

Figure 9: 2012 Sault Ste. Marie Municipal Budget Under Labour
Monopoly

$747,000,000

Figure 10: Estimated total amount under restrictions in Hamilton,
Toronto, and Sault Ste. Marie

7. ECONOMIC IMPACT OF CLOSED TENDERING

A. MORE HEAT THAN LIGHT

The above information, as helpful as it is for gaining
perspective on the openness of the Ontario municipal
construction market, still does not answer the question of
whether or not municipalities and taxpayers are spending
morte than they should for their construction, and if so,
how much more.

What savings, if any, will be gained by moving to a fully
open Ontario municipal construction market?

There is general agreement among all interested parties
that competition is an effective tool in keeping costs in
check. John O’Grady and Alan Minsky, writing on be-
half of the Provincial Building and Construction Trades
Council of Ontario, note:

Most owners and developers are free to select any
general contractor. Competition among contractors,
including competition with non-union contractors,
already keeps construction costs in check. If union-
ized contractors’ costs get out of line, work gravi-
tates to the non-union sector.”

The corollary to this, of course, is that in places where
owners are not free to select any general contractors, con-
struction costs will not be in check. But, again, this does not
answer the empirical question at hand. Does closed public
tendering cost the public more money, and if so, how much?

B. SURVEY OF PUBLICLY AVAILABLE ESTIMATES

A survey of the publicly available estimates suggests that
all parties recognize that there will be sozze increase in cost,
but the estimates vary widely.
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The Carpenter’s Union Local 18—which certified the City
of Hamilton in 2005—suggests that the cost increases are
somewhere between 1 and 2%. This number is in line
with the City of Toronto’s estimate of approximately 1.7%
savings. As noted, however, the City’s estimates focus ex-
clusively on the narrow variable of construction workers’
wages, and fail to consider broader structural advantages
that come as a result of competition.

Staffers at the City of Hamilton note that “an exact esti-
mate is impossible” but their calculations suggest that the
restrictions add an additional 5% onto construction costs.
A consultant hired by the City of Hamilton suggests that
cost increases are more likely in the 40% range. *

While certainly these calculations are not exact, and while
they differ depending on the extent of the labour mo-
nopoly, the potential costs savings of open bidding for the
Ontario municipalities are significant. If we extrapolate
the estimates from Hamilton and apply them to the total
combined construction budgets of the four affected cities,
the potential etfect of open tendering becomes very clear:

$250,000,000 — 249,210,300
$200,000,000 —
$150,000,000 —
$100,000,000 —
83,070,100

$50,000,000 — $41,535,050

$16,614,020

$0 ; , .
Carpenter’s City Cardus City
Union Staff Consultants

Figure 11: Estimated Savings (2012)
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C. LACK OF EMPIRICAL DATA-WHERE IS THE
RESEARCH?

But whatare the actual cost increases, if any? Unfortunately,
none of these estimates can be considered scientific and
none of the calculations on which they are based—if any
ever were conducted—are publicly available.

Theoretically we know that decreased competition caz lead
to higher prices. We also know that a significant reduction
in the number of firms in a given sector is cause for con-
cern among competition bureaus. And estimates from the
most recent case—the City of Hamilton—suggest that its
restrictions reduced the number of firms which could bid
on public construction projects by 93%. This effectively
suggests that 7% of the total of previously qualified firms
control 100% of the City’s work.*

Given the wide range of estimated cost increases, the hy-
pothetical savings that might result from pursuit of open

8. CONCLUSION AND NEXT STEPS

bidding seem significant enough to warrant further re-
search. Itis difficult to understand why a thorough study
has not yet been conducted on the financial implications
of this policy. The one attempt to do so—in the City of
Toronto in 2008—did not actually study the question in
terms of the relevant data. As Ray Pennings notes,

the report does not provide the relevant informa-
tion of how many bids are received on projects.
What is the diversity or spread of those bids, also in
terms of union affiliation? . . . The report does not
account for the fact that a change in the rules re-
garding city procurement which might make it more
possible for contractors affiliated with traditional
unions, alternative unions, and non-union to be on
city work would, over time, have an effect on the
overall construction climate.”

Construction is a key economic driver in Ontario. Yet,
we are unclear about the competitiveness of Ontario’s
construction sector. We are equally unclear about whether
the largest purchasers of construction in the province are
gaining the greatest value for their taxpayers’ dollars. We
are aware that Canada’s leading city, Toronto and large
numbers of Ontario taxpayers are subject to restrictions
on who can bid on their work. We know that these restric-
tions affect very large capital budgets, and we know that
they create effective labour monopolies—and construc-
tion oligopolies—in at least four major public construc-
tion markets in Ontario. We also know that these restric-
tions work contrary to one of the most basic premises
of a democratic society—that all taxpayers, regardless of
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their private affiliations, should be free to work on projects
which are paid for by all taxpayers.

However, we do not yet know what these restrictions cost
the Ontario taxpayer. We are presented with a wide range
of estimates about the increased costs—ftrom 2% to 40%—
without any publicly available data or calculations in support
of these calculations. The Ontario taxpayer, and municipal
governments are operating in a research vacuum.

This paper provides some clarity about the context about
the competitiveness of the Ontario public construction
industry. Future papers will expand this clarity, and begin
to take steps to fill the research vacuum with credible data.
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Percentages are author’s calculations.

Percentages are author’s calculations.

Statistics Canada for populations numbers; authot’s research
for restriction levels.
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practice of trades possessing certification from Sault Ste.
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marie.mi.us/docs/12-13proposedBudget.pdf.

F10. Combined scope of restrictions by budget. Authot’s

calculations.
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construction contractors who moved from closed to open
construction environments (Alberta). Academic studies in
construction internationally suggest that anti-competitive
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ers. See, for instance, Jens Hoj, Toshiyasu Kato and Dirk
Pilat (1995). OECD Economic Studies, No. 25, p48. Retrieved
06/04/12, from http://www.oecd.org/eco/productivity-
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APPENDIX T—RESTRICTIONS ON ONTARIO MUNICIPALITIES BY CITY, TRADE,

AND SECTOR
TORONTO CITY OF
CITY OF CITY OF CITY OF
TvpE 0F work | TORONTO* | (EREIBITION | pgmiton | SAURERTE: | KITCHENER
.CI. | ALLSECTORS [ALL SECTORS | ALL SECTORS | ALL SECTORS
ASBESTOS / Py
INSULATION
BRICKLAYING /
MASONRY @ o
CARPENTRY ® @ ® o
ELECTRICAL () o
GLAZING ®
LABOURERS @ ®
MECHANICAL ® ®
PAINTING ® @
SHEET METAL o
IRON WORKERS o

*This includes work for, for instance, Parks Forestry & Recreation, Union Station, but not for the Toronto
Library, the Toronto Zoo, the Toronto Transit Commission, or the Toronto Parking Authority. The Toronto
Community Housing Corporation is subject to restrictions in the residential sector in three trades: Electrical,
Mechanical, and Carpentry. According to its Fair Wage and Labour Trades Obligations Policy, the Toronto
Fair Wage Office “will make final decisions with respect to:

work jurisdictions, in consultation with the industry
type of work involved

whether or not union firms/workers must be used, and
if Labour Trades Contractual Obligations apply.”
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APPENDIX 2—MUNICIPAL ATTEMPTS TO RETURN TO COMPETITIVE BIDDING

Construction employer status is not necessarily perma-
nent. Construction employers may apply to the Ontario
Labour Relations Board under section 127.2 of the OLLRA
to be deemed “non-construction employers.”

Sault Ste. Marie made such an application in 1999 seeking
a declaration that the

United Brotherhood of Carpenters and Joiners
of America, and its Locals and Affiliates and
Carpenters District Council of Ontario (collec-
tively referred to as the “Carpenters”) no longer
represents the employees of the applicant, The
Corporation of the City of Sault Ste. Marie (the
“City”) employed in the construction industry.
Board File No. 3347-98-R is also an application
under section 127.2 of the Act brought by the City
for a declaration that the responding party, the
Labourers’ International Union of North America
and Labourers’ International Union of North
America, Ontario Provincial District Council, and
its affiliated Local Unions 193, 247, 491, 493, 500,
527, 507, 607, 625, 837, 1036, 1059, 1071 and 1089
(collectively referred to as the “Labourers”), no lon-
ger represents the employees of the City employed
in the construction industry.!

Likewise, the City of Kitchener, under the same section of
the OLLRA sought a similar declaration with regard to its
restrictions from the bricklayers’ unions in 2001.>

Both applications were adjourned, on agreement of the
parties. While the decisions do not cite reasons for this ad-
journment, it is likely that the defence brought by respon-
dents (the respective unions)—which argued that section
127.1 and 127.2 of the OLLRA was unconstitutional, and
in violation of the Canadian Charter of Rights and Freedonrs—
was the reason. It is possible that the cost associated with
pursuing such a case through a variety of levels of courts

NOTES

was deemed too costly for the municipalities and they
withdrew. Evidence from the City of Toronto supports
the likelihood of this possibility. A briefing document to
the incoming city council in 2010, notes the following:

The provisions of the Ontario Labour Relations Act
provide the City with the option to bring a non-con-
struction employer application before the OLRB.
The decision to bring such an application is a matter
that rests with Council. However, 7 is reasonable to
expect that any construction trade union that is the subject
of such an application wonld defend their rights with the
City vigorously, likely resulting in protracted and expensive
litigation. (Emphasis added)

Furthermore, recent OLRB decisions found
non-construction employer provisions of the Aer
inoperative on the basis that they are contrary to
the freedom of association rights guaranteed by
the Canadian Charter of Rights and Freedoms, and
consequently declined to issue non-construction
employer declaration.

As a result of the OLRB decision, municipalities pres-
ently in collective bargaining relationship with construction
unions will unlikely be able to obtain a declaration termi-
nating rights of a construction union and relieving the City
Sfrom obligations under the provincial collective agreement.

(Emphasis added)

However, a recent decision from the Court of Appeal for
Ontario relating to a similar case noted that these sections
do not, in fact, violate the Constitution ot the Charter. The
concerns expressed by the City of Toronto are no longer
likely to play as large a factor in municipal decisions about
applying for “non-construction employer” status under
section 127.2.°

1. CanLII 19508 (ON LRB). (1999). Corporation of the City of
Sault Ste. Marie v United Brotherhood of Carpenters and Joiners
of America, Carpenters. Rettieved 10/02/2012, from http://
canlii.ca/t/fr7gb.

2. CanlLIT 4578 (ON LRB). (2001). Kitchener (City of ) v. International
Union of Bricklayers and Allied Craftsmen and the Ontario
Provincial Conference of the International Union of Bricklayers
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and Allied Craftsworkmen, International Union of Bricklayers and
Allied Craftworkers, Local 12. Rettieved 10/02/2012, from
http://canlii.ca/t/6a7f.

3. CanLIL. (2012) Independent Electricity System Operator v. Canadian
Union of  Skilled Workers, 2012 ONCA 293. Retrieved
10/02/2012, from http://canlii.ca/t/fr7bd.
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APPENDIX 3—CITY OF TORONTO AND THE TTC

The City of Toronto is subject to the widest labour mo-
nopoly in ICI construction in Ontario. Nine trade unions
maintain sole jurisdiction over wide swaths of Toronto’s
construction procurement—ten if you include the
Canadian National Exhibition. In many ways, however,
Toronto is living with the legacy of a time when coopera-
tion with the craft unions in Ontario was the only way to
complete the scope of projects that a city of Toronto’s
size required. A closer look at the date of certification
of many of these unions shows that, of the ten unions,
eight received their certificates in the 1970s or 1980s. Only
one union was certified since the current “construction
employer” legislation was enacted in 2000. While it is
certainly true that these unions have legal jurisdiction to
do the work, it’s important to note that this is as much a
legacy of the construction cu/tural context of the 1970s and
80s as anything else. This understanding of Toronto’s situ-
ation is confirmed by the complete lack of public clarity
surrounding procurement for one of the biggest line items
in Toronto’s budget: the Toronto Transit Commission
(TTC). Construction costs related to the TTC were not
included in the calculations above, as the TTC remains—
for legal construction labour relations purposes—open to
all labour pools.! However, recent discussions in the Daily
Commercial News contain conflicting reports on this subject.
Greg Meckbach, writing for the DCN, notes,

A TTC spokesperson recently confirmed that all contrac-
tors must be unionized. Despite repeated requests from
the Daily Commercial News since early July, the transit agency
has confirmed neither that the contractors must be certi-
fied with one of the Building Trades, nor the rationale for
the policy. But two sources have told the Dazly Commercial
News that the TTC will only accept bids with contractors
certified with the Building Trades.?

An article published two days later contained statements

from the owner of the light rail project, Metrolinx, which
directly contradicted this:

NOTES

No such restrictions have been in place at
Metrolinx, or GO Transit, for the past several
decades.” Metrolinx is the operator of GO Transit,
which provides bus and train service in the greater
Toronto and Hamilton areas. It is also the overall
owner for LRT projects in Toronto, to which the
province has agreed to contribute $8.4 billion.?

An article printed two weeks later provides no answer to
this riddle, only a statement which raises more questions
than it answers. David Salter, press secretary for Minister
of Infrastructure and Transportation Bob Chiarelli, noted
that

Ontario is evaluating options to consider TTC and
City of Toronto procurement practices for the four
new LRT lines.*

This statement indicates high levels of direct government
involvement in determining which procurement practices
will be used for a project which it does not directly own.
If true, it would indicate that the procurement practices
of the owner of the project—Metrolinx—would be over-
ruled in favour of the practices of other, non-owner
stakeholders extending beyond, oddly, the Toronto Transit
Commission itself. No reason is given for this abnormality.
Nor is any reason provided for why the project should fall
directly under the City of Toronto’s procurement practic-
es—including its requirement to keep bidding closed from
multiple labour pools—rather than Metrolinx or the TTC.

Regardless of the cause, the high levels of government
and bureaucratic discretion in determining which tenders
are open, and which are subject to monopolies, provides
further evidence in support of the notion that closed bid-
ding increases rent-seeking activity from economic actors
in the municipal construction market. And, as noted above,
the elimination of rents can be a key driver in increasing
competitiveness and decreasing costs.

1. The TTC makes up a significant portion of Toronto’s capital
budget — approximately 50% if the Spadina subway exten-
sion is included. If it was subject to a labour monopoly, the
estimates for the total amount of work falling under labour
monopolies in Toronto would increase dramatically.

2. Meckbach, Greg. (2012) “Merit Ontario Pushes for Open
Tendering at Toronto Transit Commission.” Daily
Commercial News. Retrieved 08/07/2012 from http://www.
dcnonl.com/article/id51359.
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3. Meckbach, Greg. (2012) “Toronto Light Rail Construction
Open to All: Metrolinx.” Daily Commercial News, Retrieved
08/09/2012,  from  http://www.dcnonl.com/article/
id51389.

4. Meckbach, Greg, (2012) “Toronto Light Rail Projects Open to
All or Not?” Daily Commerical News, August 27,2012. http://
www.dcnonl.com/article/id51616?search_term=TTC
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